The Issue of Misconduct  "Pre or Post and why does it matter ?" 

 (Extracts from my article that appeared in the legal press)

In looking at the issue of misconduct even experienced HR Managers are sometimes confused as to the distinction between misconduct pre-dismissal and misconduct and misconduct post-dismissal in so far as remedy in the Employment Tribunal and civil courts  is concerned.  This summary clarifies the issue and highlights how it can affect strategy upon dismissal.

Unfair Dismissal 

Section 123(1) of the Employment Rights Act 1996 provides that the  Compensatory  Award shall be such amount as the  tribunal considers just and equitable in all the circumstances having regard to the loss sustained by the employee.  In consequence, the  tribunal can effectively reduce the  Compensatory  Award (but not the Basic  Award)* to reflect general considerations of fairness and in the leading House of Lords decision of W Devis & Sons Limited -v- Atkins (1977) the  tribunal found that although a dismissal of an abbatoir manager was unfair (the company was simply not satisfied with his methods of making purchases) the fact that the employer later received information suggesting that the employee had been dishonestly dealing in live animals meant that it was just and equitable to make no award.  The subsequently discovered information did not affect the fairness of the dismissal but reduced the compensation to nil and the House of Lords upheld this saying that if the information had come to light earlier the employee could have been fairly dismissed.  It was not a case of contributory fault because the employer had not known about the relevant conduct when dismissing the employee and for that reason there was no basis on which the  tribunal could have made a deduction pursuant to Section 123(6) ERA but the fact that the employee had not suffered any injustice meant that, applying Section 123(1) relating to the Compensatory Award, it was not just and equitable that he should receive any award.

This shows that misconduct pre-dismissal but discovered after dismissal can be taken into account in determining the  Compensatory  Award.  However, post-termination conduct cannot be taken into account as the EAT made clear in Soros -v- Davison (1994).  In that case, following an Employment Tribunal finding but prior to the hearing on remedy,  the employee sold information about their former employer to a national newspaper.  The employer applied for a stay on the remedy hearing until a High Court action for breach of confidentiality had been heard but the  tribunal refused the application on the grounds that the alleged breaches of duty were not relevant to the issue of remedies for unfair dismissal because they occurred after the employee had been dismissed.  The EAT agreed with this stating that Section 123(1) is concerned only with events which occur during and not subsequent to the contract of employment.

In consequence, although the overriding duty imposed on the  tribunal is to award what is just and equitable (including subsequently discovered conduct which has not caused or contributed to the dismissal because it had been unknown to the employer at the time) they cannot and will not reduce compensation for post-dismissal conduct.  

Wrongful Dismissal 

Wrongful dismissal is of course simply a breach of contract by the employer who has given no or inadequate  notice  to the employee without any contractual justification. A claim may be made in the Employment Tribunal for such a breach of contract  up to a maximum of £25,000 but whether the claim is dealt with by the tribunal or the civil court (an employee can choose his forum for a wrongful dismissal claim) the principles considered by the tribunal or court  are different to the considerations appropriate in dealing with the claim of unfair dismissal (which arises purely out of statute).

It would for instance be quite proper to push an Employment Tribunal into eg allowing discovery in respect of documents or information that could show pre-dismissal misconduct in an unfair dismissal case, the Devis -v- Atkins case is an authority to show that this can only be relevant on remedy.  However the decision is different at common law in relation to wrongful dismissal.  Whereas in unfair dismissal, the  tribunal cannot take account of events which pre-dated the dismissal if they were not known to the employer (other than in regard to remedy) an employer who dismisses an employee summarily without good grounds but who then shows that the employee committed an act of gross misconduct before dismissal can successfully defend a wrongful dismissal case (see the Court of Appeal case of Boston Deep Sea Fishing and Ice Company -v- Ansell - a long-standing authority going back to 1888).  However, once again in respect of the employee's conduct after they have been dismissed, it is impossible for the employee to commit an act of gross misconduct at that time (because they have already been dismissed and have been released from any further contractual obligations to the employer, eg post-termination restrictions).  In consequence, all the employer has  in the event of post termination gross misconduct by a former employee  is a possible action against that individual for any loss it has suffered by the ex-employee's conduct, perhaps as a counterclaim to the employee's action for loss arising out of the wrongful dismissal.  

What does all this mean? 

The moral of the story is that both for unfair dismissal and wrongful dismissal any premature dismissal, eg just before the employee does commit an act of gross misconduct, is potentially disastrous because neither compensation in the  tribunal or damages in the civil courts will be reduced as a result of subsequent misconduct  by the employee .  It is therefore good practice to pin an employee down before dismissal where gross misconduct is suspected but not proven, eg collecting evidence whilst an employee is on holiday or suspension or even garden leave. There are plenty of reasons for a considered disciplinary process in the light of eg the expansion of the minimum Disciplinary and Grievance  requirements  in the Employment Act 2002 but there are also sensible commercial reasons for an employer to reflect before pulling the trigger!  In both forums it is important to try and discover pre-dismissal gross misconduct if any exists because this would then be a cast iron defence to an otherwise wrongful dismissal case and would allow the chance of a heavily reduced  Compensatory  Award at the remedies hearing in an unfair dismissal case (and perhaps no award at all).

In practice, when advising companies, lawyers as well as their clients need to  appreciate that in addition to any "fairness" issue they may, by dismissing before the outcome of an investigation or otherwise prematurely, be making life very difficult  if they subsequently have to deal with an employee claim.  In contrast departing employees can feel fairly safe where they choose to "sail close to the wind" post-dismissal even though they are later looking for an equitable remedy from the court/Employment Tribunal  and so a premature decision by an employer may be playing into the employee's hands.  An example of this is Abbey Motors (Hemel Hempstead) Limited -v- Carter (1995) where the claimant deliberately misled the  tribunal as to earnings through mitigation.   Obviously such conduct should never be encouraged or condoned but  this example shows that the dice can be loaded in favour of an employee because although the  tribunal reduced his compensatory award when this was later discovered (to reflect his true earnings since dismissal) the EAT would not accept the employer's argument that the award should be reduced to nil in order to reflect the claimant's behaviour.  This was because Section 123(1) ERA makes it clear that a  tribunal is not entitled to assess compensation without regard to the actual loss sustained by the employee in consequence of the dismissal whatever the employee's misconduct. 

A good example of all this is a case I had earlier in the year when advising a company as to how to handle 2 employees who appeared to be defecting to a competitor.  Though the employer was sure enough of their intentions there were inadequate post termination covenants to protect the employer even if a gross misconduct dismissal could have been justified (and without gross misconduct such covenants as existed would have fallen anyway once the employees were dismissed). They were therefore kept under close  but clandestine scrutiny and when shown to be passing confidential information to the potential new employer my client was able to act, avoid any severance payout and effectively prevent the employees from joining the competitor for many months.  If they had acted sooner they would have kept some confidential information (at least temporarily and perhaps saved 2 weeks pay) but they would have lost a lot more because even if the employees had damaged the employer post (premature) dismissal there is little, in practice, that the employer could then have done about it.

*  
The purpose of the basic award is to reflect a lost redundancy payment and therefore is not awarded where the employee is redundant and is paid a redundancy payment (although if the dismissal is said to be by way of "redundancy" and is in fact for another reason the basic award will be given - see Boorman -v- Allmakers (1995)).  The other two main situations where a basic award may be reduced are when there is an unreasonable refusal of an offer of reinstatement and contributory conduct.  Therefore it would not be expected that a basic award is reduced for pre-dismissal misconduct which (because the employer was unaware of it) did not contribute to the dismissal.

