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GUIDE TO STATUTORY DISCIPLINARY AND 
GRIEVANCE PROCEDURES IN THE WORKPLACE
Q
When did the procedures come into effect?

A
1st October 2004.  On the face of it they are straightforward but, in fact, the detail is complex and nearly 3 years later employers are still getting unstuck in the Employment Tribunal.  The key is how to apply the rules without coming unstuck.

Q
Why give a guide in a “question and answer” format?

A
My clients have told me that they find many of the “guides” in this area are either too dull to read or too hard to understand or both.  On the other hand, a short summary is of no use because the difficulties with the legislation arise from the small print and so I thought the best way to explain the new procedures was to do so in a question and answer form. 

Q
But does this guide contain actual policies we can use?

A
Yes.  Although it is a Q and A guide I have attached template policies that you may find useful.  They are not of course a substitute for getting legal advice and should not be relied upon without such advice, tailored to your business.  However, I want this guide to be employer friendly and having a template that I believe complies with the new legislation can only assist my clients/contacts.  There are also draft letters annexed to the Guide reproduced from the DTI website.  

Q
OK, so where is the legislation from?

A
The statutory disciplinary and grievance procedures (The “Dispute Resolution” provisions) are introduced through the Employment Act 2002 (“the Act”) and fleshed out by the Employment Act (Dispute Resolution) Regulations 2004.  One of the principal aims of the Act is to reduce the number of spurious claims to the Employment Tribunal and the Dispute Resolution provisions are designed to encourage employers and employees to discuss and settle disputes in the workplace without resorting to the Employment Tribunal, thereby reducing the Employment Tribunal caseload of over 175,000 Employment Tribunal claims in 2003/4.  There is overwhelming evidence this is now working.

Q
Weren’t new Employment Tribunal Rules of Procedure introduced in October 2004 as well and are these relevant?

A
Yes and yes.  The Employment Tribunal (Constitution and Rules of Procedure) Regulations 2004 (the “Employment Tribunal Rules”) came into force on the same day (1 October 2004) as the Dispute Resolution provisions (albeit with transitional arrangements).  They are relevant because the Employment Tribunal Rules determine when and how all claims are heard and this affects or will affect claims which are also caught by the Dispute Resolution provisions.  For instance Section 32 of the Act requires an employee to wait a minimum of 28 days, after lodging any grievance, before making a tribunal complaint and the Employment Tribunal Rules introduce conditions such as Section 32 of the Act.  A prescribed form which must now be used for all tribunal claims after which will require proof of compliance with the grievance provisions.  It can be completed or downloaded on line from the ETS website.

The objective is principally to force an employee to focus on the dispute and avoids the parties’ position becoming entrenched at an earlier date through eg a premature claim being lodged in the Employment Tribunal.  

The Employment Tribunal Rules also dictate how an employer has to conduct the case ranging from the content of the Notice of Appearance to situations where unreasonable conduct (eg totally ignoring the Dispute Resolution provisions) may prompt a costs award.

Q
Where do we learn more about the new Employment Tribunal Rules?

A
I have a separate guide on Employment Tribunal Practice and Procedure if you would like a copy.

Q
What are the core elements of the new Dispute Resolution reforms?

A
There are three. Mandatory disciplinary procedures are introduced.  If an employer does not follow them a dismissal will be automatically unfair.  So the focus here is on ensuring employers do it by the book.  Secondly, mandatory grievance procedures are introduced which may, if not invoked by the employee, prevent him from pursuing a claim at the employment tribunal and will certainly delay the making of a claim.  So the pressure to conform here is on the employee but in practice employers have to understand the grievance procedures as well.  It will allow them to assist employees, help in defending tribunal claims and give a tactical advantage in dealing with all employee disputes.  Finally, Employment Tribunal awards are (or at least can be) either increased or reduced (depending on who was at fault) to reflect the degree of non-compliance with the mandatory procedures. 

Q
This sounds straightforward so why all the controversy?

A
One of the main difficulties is that the legislation has taken on a life of its own and is particularly confusing to small businesses which account for the majority of claims that, in an ideal world, would never reach the tribunal.  However, larger employers can be caught out as well especially as more is expected of them by Employment Tribunals.  The prescriptive nature of the new provisions is in many cases ambiguous and is bound to lead to a number of claims.  By way of example an employee claiming “constructive dismissal” must use the statutory grievance procedure (because they have a complaint against the employer).  This is not therefore an appropriate case for an employer to use a disciplinary and dismissal procedure.  However, can an employer always be sure and when is this issue to be determined?  By the tribunal in determining whether to accept the claim?  At a pre-hearing review?  At the full hearing when the evidence is heard?  The answer will invariably depend on the complexity of the case.

Q
Surely if an employer follows the minimum disciplinary procedure this is all that can be expected of them?

A
As far as the Dispute Resolution provisions are concerned, this is true.  However, all that this means is that an employer facing an Employment Tribunal claim for unfair dismissal will not have an “automatic” finding of dismissal against them.  The Employment Tribunal still has to consider the “fairness” of the dismissal in accordance with Section 98(4) of the Employment Rights Act 1996 and just because the employer has complied with the Dispute Resolution provisions does not make the dismissal automatically fair.  The dismissal may still be unfair because no reasonable employer would have had reasonable grounds to believe in the guilt of the employee (the British Home Stores –v- Burchell test) or because the dismissal was outside of the range of reasonable employer responses (the Iceland Frozen Foods –v- Jones test).  This is not to say that an employer has to comply with every part of the ACAS Code of Practice but in essence the Dispute Resolution provisions are additional to, rather than alternative to, existing concepts of unfair dismissal procedure.  Many employers will therefore fall into the trap of believing that compliance with the Dispute Resolution provisions is enough and whilst, particularly for a small employer, this may be the case, there is no certainty of it when faced with an Employment Tribunal claim.

Q
What if an employer concedes automatically unfair dismissal?

A
If an employer is “bang to rights” this is probably a sensible step as it prevents a costs order against them.  The Tribunal will normally proceed straight to a remedies hearing because there is then no obligation on the Tribunal to make findings on the substantive “ordinary” unfair dismissal case.

Q
Going back to severances, does an employer have to worry about the new grievance procedures?

A
It is the employee who is obliged to follow the grievance procedures.  If they do not they run the risk of a reduced compensatory award in the event that they are successful in the Employment Tribunal and have failed to follow the minimum grievance procedure.  However, it is important for employers to be cautious and clarify whether a formal grievance is being raised even where this is not immediately obvious.  By way of example recent case law has made it clear that even a solicitor’s letter before action can amount to the presentation of the grievance and just as an employee can lose potential compensation by failing to follow the procedure so an employer who fails to invite an employee to a meeting to discuss it, can find themselves paying higher amounts of compensation.  In cases of doubt it is therefore important for an employer to ask an employee if a grievance is being made and attempt to get to the bottom of the nature of the grievance.

Q
What are the employer’s obligations?

A
The employer has to call the meeting, inform the employee of the decision, give notification of the right of appeal and allow the employees the right to be accompanied.  In short it is really a matter of communication and quite apart from the legal aspects of the procedure an employer should obviously take this opportunity to attempt a resolution of any grievance before it escalates into litigation.  

Q
What about the obligations for the employee?


An employee has to set out the grievance in writing and inform the employer of the basis of the grievance before they are invited to a meeting to discuss it.  If they then do not take all reasonable steps to attend the meeting the employer may be able to dismiss the grievance without breaching the dispute resolution provisions.  However, the more serious consequences for an employee who does not make a grievance in writing and wait the requisite 28 days before then making a claim to the Employment Tribunal is that they may not be allowed to instigate an Employment Tribunal complaint at all.

Q
Please clarify the basis upon which an employee may be excluded from the Employment Tribunal?

A
An employee with a grievance can be excluded if he or she fails to present a grievance where the complaint is one to which the grievance provisions apply e.g. discrimination.  There is no need to present a grievance where the employee is actually dismissed (other than constructive dismissal).  There have however already been a number of cases on this issue because where an employee has failed to present a grievance in accordance with section 32 of the Act, the fact that they are not “Section 32 compliant” means the Employment Tribunal has no jurisdiction to hear the complaint and yet a lot of employees fail to put forward an adequate grievance and the legislation is very vague as to what does or should amount to a grievance.  However, the EAT are asking the Employment Tribunals to interpret the legislation in a flexible way.  In Commotion v. Rutty the Claimant’s request for a variation in her working pattern was regarded as a grievance even though she did not express it to be one.  In Shergold v. Fieldway Medical Centre the Claimant wrote a three page resignation letter setting out the reasons for her resignation.  She did not ask for it to be treated as a grievance although her employers invited her to a meeting to discuss the issue she raised before accepting her resignation.  The Employment Tribunal held that this did not amount to a step 1 grievance letter but was instead properly classified as a resignation letter but this was overturned by the EAT.  The EAT held that there is no formality required in the statutory standard grievance letter and the requirements are “minimal” provided that the employee sets out his or her complaint in writing.  They went on to say that the statutory procedures should rarely result in the Claimant being debarred or the employer being liable for an automatic unfair dismissal because the purpose behind the statutory grievance procedures is, like the civil court pre-action protocols, to give the parties a chance to settle disputes before litigation.  The obvious danger is that an employee can for pernickety reasons be barred from bringing a claim and therefore the grievance can certainly be contained within a letter of resignation, there is no need to make it plain that the complaint is a “grievance” or that the grievance procedure has been triggered, there is no need to comply with any contractual grievance procedure operated by the Company, there is no need to set out every detail of the complaint and there is no need for the employer to have had a clear chance to respond to the complaint.  Having said all this however it is necessary for the employer to understand that a grievance is being made and to understand the general nature of it (subject obviously to the opportunity of getting further information from the employee).

Q
So if an employee is excluded for failing to wait 28 days before making a claim what do they do?

A
Many will be put off from making another claim of course (perhaps one of the intentions behind the legislation!) but the employee has the chance to lodge a new claim provided they first lodge a grievance and wait 28 days (whether it is dealt with or not).  The Tribunal time limit of 3 months is extended by a further month to allow them to do this.  Details of how the extended time limits work are set out further in my Employment Tribunals Guide 2007.

Q
But surely the grievance procedures are more straight forward than the disciplinary procedures?

A
On the whole this is right.  There is a three step process being the statement of grievance, meeting and appeal.  There maybe initial problems with what amounts to a “grievance” and it may be frustrating for an employee to wait 28 days after the grievance is presented (and indeed this can certainly lead to injustices) but more complex issues are likely to arise in respect of the disciplinary procedure which, naturally, has to be initiated by the employer.  This is reflected by the separate grievance and disciplinary policies contained in the appendices with the grievance policy being around one fifth of the length of the disciplinary policy.

Q
OK, tell us about the disciplinary procedures that have to be followed.  What are these?

A
There is a standard procedure and modified procedure although there is some uncertainty as to when the modified procedure applies.  It is essentially reserved for serious cases of gross misconduct but its use is not recommended.  

Q
Why don’t you recommend the modified procedure?  Surely it is sensible to use it where an employee is, for instance, caught “red handed”?

A
Although the employer is required to set out the reasons for the decision to dismiss after the dismissal has occurred and then offer a right of appeal (with an appeal meeting if the employee chooses to appeal), there is no requirement under the modified procedure for any investigation or meeting before the dismissal.  However, this is a mixed blessing.  Whilst following the modified procedure is therefore easier where gross misconduct is alleged it does not mean that there will be a “fair” dismissal.  This is because the normal criteria set out in section 98 (4) of the Employment Rights Act 1996 will still apply and an employer will still have to show that he has acted reasonably in dismissing for gross misconduct.  Although the misconduct will be a potentially fair reason to dismiss it is only a “fair” one if a “fair” procedure is followed and the Dispute Resolution provisions merely set out a minimum (rather than necessarily a fair) procedure.  

It will also be necessary for the employer to establish that gross misconduct has actually occurred and it will not be sufficient for the employer to establish that he simply had the belief (even if based on reasonable grounds after reasonable investigation) that gross misconduct has occurred.  In addition, the dismissal must occur “at the time the employer became aware of the conduct or immediately thereafter” and this may be difficult to determine eg. where the employee’s line manager knows of the gross misconduct but keeps quiet about it until the Managing Director comes back from holiday a week later.  This may invalidate the modified procedure.  

For this and other reasons it will usually be unwise for an employer to voluntarily go down the “modified procedure” route which should (in my view) therefore be limited for occasions where (for whatever reasons) an employee has already been dismissed.  This is where the employer wants to try and limit the damage and, in particular, try and prevent the dismissal being seen as “automatically unfair” with a consequential uplift in the compensatory award through a failure to follow (in this case the modified procedure provisions of) the new rules. 

Q
OK, so going back to the standard procedure for disciplining an employee, what specific steps have to be taken?  

A
The three steps are set out below and the areas of possible difficulty in practice are highlighted through italics.  The 2004 Regulations give more detail but this often confuses rather than clarifies.

Step 1 – An employer must set out in writing the employee’s alleged conduct or characteristics, or other circumstances, which led him to contemplate dismissing or taking disciplinary action against the employee.  The employer must send the statement or a copy of it to the employee and invite the employee to attend a meeting to discuss the matter.

Step 2 – The meeting must take place before action is taken, except in the case where the disciplinary action consists of suspension.  A meeting must not take place unless the employer has informed the employee what the basis was for including in his statement under Step 1 the grounds or grounds given in it and the employee must have a reasonable opportunity to consider his or her response to that information.  The employee must take all reasonable steps to attend the meeting and after the meeting the employer must inform the employee of his decision and notify the employee of the right to appeal against the decision if he/she is not satisfied with it.

Step 3 – If the employee does wish to appeal, he or she must inform the employer and if the employee does so, the employer must invite the employee to attend a further meeting which the employee must make all reasonable steps to attend.  The appeal meeting need not take place before the dismissal or disciplinary action takes effect but after the appeal meeting the employer must inform the employee of his final decision.

Q
So, can you explain then why some parts of the standard steps have been highlighted?

A
Step 1 – The Dispute resolution provisions apply where an employer contemplates dismissal (which is understandable) or taking “relevant disciplinary action” which is essentially action short of dismissal based wholly or mainly on the employee’s conduct or capability.  Mandatory disciplinary procedures where dismissal is contemplated (provided of course that the issue is not prejudged) come as no surprise but there will be more uncertainty surrounding other relevant disciplinary action.  This does not include warnings but will include, for instance, demotion for a conduct or capability issue or the re-allocation of duties, perhaps for performance reasons or following ill health as well as (to give another example) the imposition of a monitoring period on employees as part of the performance management procedure.  There are widespread implications.  For instance, under Section 6 of the Disability Discrimination Act 1995, employers have a duty to make reasonable adjustments for disabled employees which can include the re-allocation of job duties which falls within the definition of “relevant disciplinary action” because it is “action by the employer on the grounds of capability”.  In consequence, if an employer does make some adjustments, the new procedures will (technically) have been engaged and an employer has to (again, for example) offer the employee a meeting and give them a right of appeal before making the adjustments.  How significant this may be in practice is uncertain, particularly because the statutory Dispute Resolution provisions currently lack contractual status.  In other words, a mere breach of the procedures will not, of itself, entitle an employee to resign and claim constructive dismissal.  However, this is likely to change in the future and the examples given show the difficulty in sometimes determining when the new disciplinary procedures are triggered primarily because of the ambiguity arising from over-prescriptive wording in the context of the disciplinary process.  

The method by which the employer should “send” the statement to the employee is not set out in the Act but my advice is that it should be delivered to the employee by hand or (if it is posted) by recorded delivery.  Whilst simply putting it in the post should comply with the statutory requirement, employers have to again remember that the Dispute Resolution procedures run in parallel with the normal requirements for procedural fairness in dismissal cases (under Section 98 of the Employment Rights Act 1996) and so it is obviously important to be able to show that an employee knew or at least ought to have known of the specific allegations (thereby requiring proof that these reached the employee, particularly where the employee has not responded).  In the same way, although there is no requirement that the invitation to the meeting be in writing, it would be difficult to prove a “verbal” invite if this is later denied and so it is sensible to include the invitation in with the statement setting out the alleged misconduct.

Step 2 – Suspension “on full pay” is not an action (ie “relevant disciplinary action”) falling within the statutory procedures.  In consequence, suspension on full pay (provided the contract of employment allows for this) can be carried out before the step 2 meeting (and indeed there is no need for a step 2 meeting at all).  However, where suspension takes place “without pay” this is relevant disciplinary action and the better view is to have a step 2 meeting before taking it.  In any event care needs to be taken here as suspension without pay is likely to be a fundamental breach of the employee’s contract without an express contractual entitlement to take such punitive action.  

When it comes to providing the employee with information at the meeting, there is no mandatory requirement to provide formal written evidence.  In all likelihood a summary (to explain the “basis” for the action being contemplated) is enough but this will only ensure that the dismissal will not be automatically unfair.  If the employer possesses written statements from other employees and does not give copies to the employee being disciplined, then any subsequent dismissal is still likely to be unfair under Section 98(4) Employment Rights Act 1996.  The only practical difference is that there will be no uplift to any subsequent award in the absence of a breach of the statutory procedure.  

For this reason, it seems sensible for full evidence of the employer’s investigation to be provided to the employee in order that he can explain his case.  Indeed, arguably, the employee should have an opportunity to actually question the employer’s witnesses so if this is going to be denied, this denial needs to be explained and justified.  Most situations will be clear cut.  For example, with an individual redundancy, an employee should know what the redundancy criteria were and how he scored in respect of them but this must be in advance of any step 2 meeting.  It is however more difficult to assess what is a “reasonable opportunity to consider” a response because whilst giving this flexibility is helpful, it also brings a degree of uncertainty.  The general rule of thumb here is that an employer should consider the position carefully according to the complexity of the case, communicate that view clearly to the employee, allow the employee enough time to respond and always record this fact and the response.

There is no definition of a “meeting” in the Act, although a face to face one is clearly anticipated.  However, a telephone conference is not ruled out and may be appropriate, usually where the employee is absent through sickness.  After all his obligation is merely to make a reasonable “attempt” to attend the meeting.  Where an employee is ill and the individual cannot make the meeting or one alternative date and their health shows no sign of improving, an employer should be able to show that there is no need to follow the procedure at all (because clearly it is not practicable to complete it in a reasonable time).  The Dispute Resolution provisions contain a “two strikes and out” rule to give a US baseball analogy. In other words, if two proposed meetings fail to go ahead because it was “not reasonably practicable” to attend on each occasion and the reason for the non-attendance was “not foreseeable when the meeting was arranged” then neither side is treated as having failed to comply with the statutory procedures.  This could work in the employer’s favour or the employee’s favour depending upon where fault lies and the reaction to it but an employer who fails to arrange a third meeting (particularly where responsible for cancelling one or both of the previous two meetings) is likely to have acted unfairly under Section 98(4) of the Employment Rights Act.  This is therefore another example where discharging the statutory procedures does not mean the dismissal will be a fair one.   

Some open-mindedness is therefore sensible and is assisted by the fact that under the mandatory provisions there is no requirement that the meeting needs to be at work or during work hours although it will usually be the case that it is and the employer will normally want to keep some flexibility on this.  As far as the possible appeal is concerned, there is only a need to inform of the right of appeal verbally but again it is sensible to put this in writing.

Step 3 – An employee is not strictly required to appeal under the formal procedure but if they fail to do so and later succeed with a tribunal claim they may find the compensation reduced under the provisions of Section 31 of the Act.  In consequence, an employer should expect an appeal to be sought (to a senior independent person) but noticeably there is no strict time limit under which an employee has to “inform” the employer of the wish to appeal.  In consequence an employer should be prepared to accept a “late” appeal in most situations to increase the chance of fairness.

Q
How do the financial penalties work?

A
Whilst the Employment Tribunal is still only capable of awarding, for unfair dismissal cases, a maximum compensatory award of some £60,600 awards (an amount which is otherwise the maximum until 1st February 2008) compensation will be reduced or increased where there has been a breach of the Dispute Resolution rules.  This will normally be an additional payment or reduction equivalent to 10% of the award but in exceptional cases may go up to 50%.  The Basic Award is unaffected.  One of the difficulties will be for the tribunal to assess where fault (together with the degree of fault) lies although the award must be increased or decreased by 10% unless there are “exceptional circumstances” meaning that it is “just and equitable” to apply a different percentage reduction/increase.  The increase or reduction occurs before any reduction to the compensatory award for contributory fault and before the imposition of a statutory cap.  The phrase “exceptional circumstances” is not defined and this is, therefore, one of the possible areas of uncertainty.  It probably means a total disregard of the Dispute Resolution provisions and/or attitudes on the day which upset the tribunal in which case (under the new Employment Tribunal rules for all post October 1 cases) a costs order is also likely.  If so and this is a wasted costs order (now known as a WACO) the paying party (whether Claimant, Respondent or their respective representatives) may have to pay all the costs of the case.
In the recent case of Metrobus v Cook the EAT held that a 40% uplift was appropriate where a large employer “blantantly” failed to comply with the obligation to send a Step 1 letter.  It is however essentially up to the Tribunal.  The test on appeal is one of perversity which is a difficult hurdle to overcome.

Q
Are there are any exclusions from the mandatory requirement to follow the Dispute Resolution provisions?

A
Yes, but the list of exemptions is limited.  A distinction also has to be drawn between situations where the mandatory disciplinary procedures simply do not apply and situations where none of the Dispute Resolution provisions apply or (if they have started) where they are treated as having been complied with in full.  

The principal situations where there is no obligation to use the disciplinary procedures are when contract terms have been varied (as part of a reorganisation) or where collective redundancies are implemented (ie. over 20 within a period of 90 days), or when there is a sudden closure of a business, or where an employer needs to show that the business suddenly ceased to function because of an unforeseen event (normally an insolvency).   In each case, however, it is still necessary to comply with Section 98(4) to show that a dismissal is fair.  It is simply that the issue of an automatically unfair dismissal with an uplift to the compensatory award does not arise. 

There are three situations where none of the Dispute Resolution provisions apply.  The first is where one party has reasonable grounds to believe that the procedure would result in a significant threat to himself or his property.  This is in fact more likely to be used by employers, perhaps in cases where the employee is suspected of competing with the employer.  It would cover a situation where that employee might destroy evidence if the dismissal procedures are followed (because eg he will learn of the details of the allegation).  Secondly, if the employee has been harassed or subject to violent or abusive conduct there is no obligation to go through the mandatory procedures (although obviously the degree of physical or mental harm has to be considerable and much more than the normal stresses suffered through any disciplinary or grievance process).  Finally if it is not practicable for one party to follow the procedure within a reasonable period, there is no need to do so.

This last category is likely to be the most contentious.  The phrase “reasonably practicable” has been interpreted on a narrow basis eg to prevent claims to the tribunal being made outside the normal three month time limit.  Here, however, the phrase is “practicable” rather than “reasonably practicable” and so there is some concern that this will become an easy escape route for employees who try to present a claim despite a failure to follow the statutory grievance procedure.  Time will tell, although most commentators believe the Employment Tribunal will be loathe to allow employees or employers to rely upon the excuse that it was not possible to follow the mandatory procedure within a reasonable period.  The DTI guidance on this point is quite helpful.

Q
If one party fails to comply, need the other party continue with the mandatory procedures?

A
No.  As soon as one party fails to comply with a requirement, it will discharge the other party from following the further steps.  The difficulty however will arise from a scenario (likely to be quite common) when one party erroneously believes that the other party has failed to comply.  Perhaps the employer has not received the employee’s grievance thereby explaining what the employee puts down as “unreasonable delay”.  Perhaps the employee believes it is unreasonable for the employer to want a meeting in a local hotel rather than the office and so refuses to attend with the tribunal subsequently determining that the employer acted reasonably and that in consequence the employer was in breach of his obligation to take reasonable steps to attend the meeting (with a subsequent reduction in the compensation if otherwise successful in his claim).  The only advice that can be given here, to try and remedy poor legislative drafting, is for employers (and indeed employees) to be doubly sure that the other has failed to comply with a specific requirement before taking an apparent failure at face value.

Q
Who will the legislation protect?

A
Employees and ex-employees are covered irrespective of service.  For instance, employees on probation are covered although (at present) the rights and obligations contained within Dispute Resolution legislation are not extended to “workers”.  So it will always be necessary to be clear about an individual’s employment status.  In unfair dismissal cases this may not (for now) be that relevant (in practice) for employees with less than one year’s service.  However, this is going to change if and when the Dispute Resolution provisions become an implied term in every employee’s contract.  This is explained fully below.

Q
Is there DTI guidance on the procedures to be used?

A
Yes.  The DTI has issued comprehensive guidance notes although they are regarded by some as being unhelpful through inaccuracies or over-simplification.  For instance, an individual claiming unfair dismissal cannot make an Employment Tribunal complaint in most cases if the stage one grievance letter is not sent within one month of the normal limitation period expiring (for most claims this is within four months) of the grievance arising but the DTI guidance wrongly suggests that the tribunal has a discretion to extend the time in such circumstances.  However, the DTI guidance which can be accessed through www.dti.gov.uk\er\resolvingdisputes.htm is still helpful and as well as guidance notes for specialist advisers, there are user friendly sets of guidance notes, one for small employers and one for other employers.

Q
Is there a new ACAS guide to the procedures to be used?

A
Yes, ACAS has published a new Code of Practice on disciplinary and grievance procedures.  The Code came into effect on 1 October 2004 and is designed to give practical guidance to employers and workers on disciplinary and grievance issues and on related procedural requirements.  Obviously the Code takes account of the Dispute Resolution provisions.  Whilst a failure to follow the code will not itself give rise to liability, it will be taken into account by Employment Tribunals and ACAS arbitrators in relevant hearings.  The ACAS Code can be found through their website, at www.acas.org.uk/publications/pdf/CP01.pdf. 

Q
Can’t you just tell me the key guidance in the ACAS Code?

A
It is genuinely sensible for all employers to read and follow the Code in some detail but the key ACAS recommended steps are as follows:-

Grievances

(a) 
Draw up grievance procedures and involve management, employees and their representatives where appropriate as well as displaying the procedures to employees to make sure that they have a copy or ready access to a copy of them.

(b)
Operate grievance procedures that enable many grievances to be settled informally with line managers.  In any event as soon as formal grievances are received an employee should be invited to a meeting in order to address the grievance.  It’s better for employers to play safe and be prepared to treat any apparent grievance as a formal one.  The employee has to be informed of their right to be accompanied and have an opportunity to have his/her say at the meeting with a written response given within a reasonable time when the employee has to be informed of their right of appeal.  

(c)
If possible a senior manager should handle any appeal and again employees should be told of the right to be accompanied with the senior manager responding to the grievance in writing after the appeal and telling the employee if it is the final stage in the grievance procedure or not.  Naturally enough these records should be kept for future reference.  

Disciplinary

(a)
Inform the employee of the complaint and provide them with an opportunity to state their case before decisions are reached, recognising that procedures should primarily be used to help and encourage employees to improve rather than just as a way of imposing a punishment.  In any event employees should be given the right to be accompanied at disciplinary meetings.

(b)
Disciplinary action should only be taken once the facts of the case have been established and obviously any action taken should be reasonable (in all the circumstances).  It will, for instance, never be appropriate to dismiss an employee for a first disciplinary offence unless this is a case of gross misconduct.  Fairness requires that all issues are dealt with thoroughly and promptly and that the employer acts consistently.  

(c)
The employee must be given a written explanation for any disciplinary action and must know what improvements are expected (if these are demanded of the employee).  In any event, there should have an opportunity to appeal.

Obviously, specific cases need tailored advice, eg as to whether a sickness dismissal should be treated as a ‘conduct’ problem requiring possible disciplinary action and how best to proceed with that.

Q
But does this affect us if we already have comprehensive disciplinary and grievance procedures in place?

A
Most employers will have more elaborate procedures in place (as a code rather than a contractual commitment) then required by the statutory obligation to follow the minimum procedures set out in the Act.  However, even if a company procedure is comprehensive and far more detailed than the Dispute Resolution provisions require, it is still important to do a “compare and contrast” because some parts of the Dispute Resolution provisions are more detailed than others and for this reason may not be covered in the company’s normal (even if otherwise much more comprehensive) disciplinary and grievance policy.  By way of example, a company may in its (very fair) existing policy give three days for an employee to lodge an appeal against a decision to dismiss but in the Dispute Resolution provisions the right for an appeal has to be unfettered.  This is not to say that an employee can reserve the right to appeal forever and a day, and a fair period may be no longer than (say) five working days, but the company has, in addition to offering an employee the right to appeal against an adverse decision, to be ready to give the employee a little longer.  To this extent following a company’s (generally more comprehensive) rules may unwittingly lead to the breach of the Dispute Resolution provisions.

Q
What if the grievance is raised during a disciplinary case?

A
This may sometimes happen, in which case an employer should consider suspending the disciplinary procedure for a short period whilst the grievance is dealt with.  It may be necessary to bring in another manager to deal with the disciplinary process but if not independence and impartiality obviously remains vital.  A typical situation may be where an employee, who is being disciplined, raises a grievance about this treatment.  This needs to be considered seriously whilst the disciplinary procedure continues but obviously it is vital to try and keep all necessary meetings as self-contained and independent as possible.

Some distinctions are finely drawn in the legislation.  For instance, where the action taken or contemplated is dismissal, the statutory grievance procedure does not apply but where the action taken or contemplated is paid suspension or a warning, the statutory grievance procedure and not the dismissal and disciplinary procedure will apply to any grievance.  However, where the employer takes or is contemplating other action short of dismissal because of the employee’s misconduct or incapability, the statutory grievance procedure will not apply unless the grievance is that the action amounts (or would have amounted) to unlawful discrimination.  In those cases, the employee must have raised a written grievance in accordance with the statutory grievance procedure before presenting any complaint to a tribunal about the issue raised by the grievance.  However, if a written grievance is raised before any disciplinary appeal meeting, the rest of the grievance procedure does not have to be followed although the employer may use the appeal meeting to dismiss the grievance.  It is as easy as that!

Q
What about employees who have resigned or are about to resign?

A
If they are proceeding with a grievance that has not been heard, it may well be legitimate for the company to decline to hear the grievance on the grounds that it would not be “reasonably practicable” to consider it but obviously care needs to be taken before proceeding in this way particularly as the DTI guidance suggests that an employer could only take such action (ie. declining to hear the grievance) in limited circumstances.  This is an area where advice may need to be sought but certainly any reasons for a decision to reject a grievance should be considered carefully and sent to the employee in writing.  

If the employee is being disciplined and then resigns it is very much down to the employer as to how they proceed.  However, if there is any suggestion in the resignation that there is, or may be, a constructive dismissal element to the claim, then it is sensible for the employer to at least try and proceed with the disciplinary process to minimise the likelihood of a future financial penalty for non-compliance with the legislation.  This is highlighted by the fact that solicitors’ “letters defuse action” can amount to an employee’s grievance.  This highlights the need to at least offer a hearing even where an employee has left.  However the significance of using the solicitor’s letter in this way is likely to be as an assurance policy for the employee who could have his claim accepted until he has complied with the grievance provisions.

Q
What does the right to be “accompanied” mean in practice when it comes to representation?

A
Employees have a statutory right (under the Employment Relations Act 1999 with this right extended on 1 October 2004) to be accompanied by a fellow employee/worker or trade union official where they are required or invited by their employer to attend any disciplinary and most grievance hearings (including ones that take place after the employee has left employment) although they must make the request.  It would not be reasonable to insist on being accompanied by, eg a colleague whose presence would prejudice the hearing or who may have a conflict of interest or someone from the other side of the country when someone suitably qualified lives or works locally and could attend.  It may of course be that the company gives extra rights for employees to be accompanied by eg their partner, spouse or even a legal representative but this is not an obligation within the Dispute Resolution provisions unless such representation can said to be necessary for the employee to “explain his case” (part of Step 2 of the mandatory disciplinary process).  However, an employer should definitely use more latitude where a worker/employee is disabled which is just a matter of common sense. 

Obviously, a fellow employee is entitled to take a reasonable amount of paid time off to fulfil the responsibility of accompanying someone to a disciplinary or grievance hearing.  It is good practice for this to include the time taken to familiarise themselves with the case and chat to the affected employee.  It is also good practice to allow the companion to have a say in the date and time of the hearing although if an alternative is required because the companion is not able to attend, this is meant to be no more than five working days after the original date proposed by the employer.  The worker must tell the employer who has been chosen as the companion who should be allowed to address the hearing, certainly to put the employee’s case, sum it up and respond on behalf of the employee at the hearing, albeit it is essentially up to the employer to make (and clearly communicate) the internal rules.  If the employer ignores these procedures any future Employment Tribunal may order compensation to be paid of up to two weeks’ pay (if a reasonable request to be accompanied or rearrange the hearing to another date is denied) as well as, obviously, increasing the chance that a tribunal will make a finding of unfair dismissal so it is important for the employer to adopt a fair procedure here.

Q
What role do ACAS play?

A
Increasingly hard pressed ACAS officials have always been involved in order to ‘conciliate’ once an Employment Tribunal application has been made other than in discrimination cases.  Their involvement will, however, now cease after a certain period of time where (it is to be assumed) they can no longer have any success in bringing the parties to a compromise.  However, during the interim period it will not be possible (even where conciliation is highly unlikely if not impossible) for a case to be listed for an Employment Tribunal hearing.  The “standard conciliation period” is now set out in rule 22 of the Employment Tribunal Rules.  It means an Employment Tribunal has to wait at least and in most cases 13 weeks before a hearing can take place.  There is no similar provision in the civil courts and such a practice may occasionally be inequitable and when combined with the requirement of a minimum “grievance” procedure is occasionally proving hard for the Employment Tribunals to deal with in practice, even though the legislative objectives are clear.  

For example, if an employee claims an unauthorised deduction from wages, they have to raise that as a grievance with their employer and wait 28 days before making an Employment Tribunal complaint even if, for instance, the employer ignores the grievance or simply sends them off with a flea in their ear.  The Employment Tribunal will then have to wait 7 weeks (“wages act” cases fall within the short conciliation period provisions) before listing the matter for a hearing even where ACAS is unable to communicate at all with the employer and when the case does come to the Employment Tribunal it will not be possible to award the complainant any interest on any monies determined to be outstanding because interest does not accrue until 48 days after judgment is given.  This example presumes that the employer has acted in bad faith but illustrates the type of inequitable situation that may arise. 

Q
Do the Dispute Resolution provisions apply to all employers irrespective of size?

A
Yes.  There is no small firm exemption and incidentally on October 1 2004 the small firm’s exemption was also removed from the provisions of the Disability Discrimination Act.  In addition as an “add on” to the Dispute Resolution provisions there is also a requirement that a statement of written particulars (currently Section 1 of the Employment Rights Act 1996) be given to all employees irrespective of size within two months of them starting work failing which those employees make a claim for two weeks pay.  Until October 1 2004, the position was that an employee who did not have such a written statement (likely to form part of but not to be considered as the whole contract of employment) could only seek a “declaration” by an Employment Tribunal to this effect (and saying what the terms should be) but now there is a financial penalty involved as well although there is a statutory cap of four weeks pay (ie. currently £1,240 (based upon the current maximum with an index link increase expected in February 2008) should a successful claim be made.  Such a claim is not “freestanding” in that it must be made alongside another parallel Employment Tribunal claim.  However it emphasises the need to give all new employees full information, of the main terms of their employment, at an early stage.

Q
How will small employers cope with it all?

A
No doubt with some difficulty.  The Federation of Small Businesses described the new rules as “a potential minefield for small firms”.  Obviously, there is specific guidance to hand from, eg the DTI and ACAS.  However, although a tribunal will take into account an employer’s resources in considering “fairness”, the obligation to comply with the minimum mandatory procedures is a strict one. Certainly they must now, if they have not done so before, introduce a disciplinary and grievance procedure that mirrors (at least in its basic requirements) the legislation and ensures that all new employees have a copy of this as part of the statement of minimum terms and conditions that apply to them.  However, it is expected they may well still be caught out by eg the conduct of an appeal.  In many cases, there are no senior independent managers who have not been involved in a dismissal and it’s sensible for a non-executive director or other senior consultant to stand in the wings and hear an appeal in many cases, in which case the employee should be advised about that in advance, perhaps through the disciplinary and grievance procedure.  It is really a question of preparation and (as usual) training which will always minimise the likelihood of Employment Tribunal claims arising.

Q
What particular guidance are small employers getting?

A
The DTI website (referred to above) sets out specific advice for small employers including template letters and in case it is of assistance these are reproduced in Appendices 3 and 4.  Appendix 3 deals with disciplinary letters and Appendix 4 deals with grievance procedure that would be initiated by an employee.  Other than that, as with a lot of other employment legislation, small employers simply have to do their best to understand these complicated new procedures.  It is hard to see how an Employment Tribunal will reconcile the conflict between the statutory requirements of the Dispute Resolutions provisions (which make no distinction between a larger or small employer) and the law of procedural fairness contained within Section 98(4) of the Employment Rights Act 1996 (which specifically requires the Employment Tribunal to have regard to the resources of the employer).  

Q
Is it true that the minimum disciplinary and grievance procedures are or are going to become an implied term of every contract of employment?

A
Section 30 of the Act provides that all contracts of employment are deemed to include an implied term that when the statutory disciplinary or grievance procedures apply both employer and employee must comply with them.  However, this provision has not been bought into force as yet and although the DTI guidance notes stated that a review would take place in 2006 (along with the rest of the Dispute Resolution legislation).  This did not happen.   However it is still expected (at some point) that the Dispute Resolution provisions will become contractual in due course.  Indeed some argue they are already by virtue of the fact they are statutory and mandatory.

Q
Is this a big deal?  Will it make any difference?

A
Yes and yes.  There are a number of critical consequences for employers.

· Employers will have to follow the minimum requirements for dismissal, even where an employee has less than one year’s continuity of employment.  This is because even though an employee may not have reached the qualifying threshold to claim unfair dismissal, they will, once the procedures are contractual, be able to claim damages for breach of contract.  

· If there is a breach of contract, not only will the employer face a claim for notice pay and pay that they would have received during the time it would have taken to comply with the minimum procedures but, in addition, the employer may be in a position of being unable to enforce any restrictive covenants that would otherwise remain binding on the employee, post-termination of the contract.  This is on the basis that whenever an employer is in breach of contract, it cannot then selectively rely upon other parts of the contract (such as the restrictive covenants) its wants to enforce at a later date.  This may lead to all sorts of unscrupulous tactics by employees to get employers to breach the provisions, thereby allowing them to leave and, perhaps, join the competitor with the main motivation being to undermine the restrictive covenants rather than to gain anything by way of compensation.

· Employees who are dismissed just before the expiry of the one year unfair dismissal qualifying period, may be able to argue that failing to comply (if an employer ignores the procedure in part or in whole) means that they have lost the opportunity to claim unfair dismissal.  In other words, that if the contractual disciplinary procedure had have been followed, they would have achieved one year’s service and would have been entitled to make a claim.  The same point applies to grievances.  For example, an employee making a constructive dismissal claim has to follow the grievance procedure and this may take him or her over one year’s service thereby leading to a statutory claim of unfair dismissal as well.

If the procedures apply to all employees (including new and probationary employees) this will have a material impact on management time needed to deal with such employees where there are grievances or a need to invoke the disciplinary procedures.  

Q
So what is the advice now?

A
Anticipate ahead.  Employers who currently take a fairly broad brush approach with employees who do not have sufficient service to claim unfair dismissal (although obviously they always have to watch out for “discrimination” claims and others that can be made without the need for one year’s service) will have to take much more care if and when the provisions become contractual.  Essentially this will mean following the Dispute Resolution provisions for all employees although there may be some occasions where a calculated decision is made to ignore them.  Equally the effect of the Dispute Resolution provisions can be anticipated.  For instance an employer may want to deal with an underperforming employee before they have reached, say, 9 months’ service rather than waiting until the 11th hour as they approach the one year threshold.  The inclusion and sensible use of a PILON clause in the contract of employment is also recommended as a practical way of keeping restrictive covenants alive because, irrespective of the Dispute Resolution provisions, this will allow summary dismissal and a “Payment In Lieu Of Notice” without an employer being in breach of contract, ie a breach that would otherwise result from not allowing the employee an opportunity of working out their notice.

Q
I have heard that although the Employment Tribunal will expect the procedure to be followed, it will be open for an employer to argue that it would have made “no difference”.  Is this right?

A
Where an employer has dismissed an employee for a substantively fair reason but the dismissal is found to be unfair for a procedural reason the compensatory award may be reduced (perhaps to nothing) if the employer can show that a fair procedure would have resulted in a dismissal in any event.  This is sometimes known as a Polkey reduction, deriving from a past House of Lords case of the same name in 1988.  The point is, of course, that the employee will have suffered no injustice as a result of the employer’s procedural failure.  This is the practice that was followed by the Employment Tribunals since this decision until the introduction of the Act.  It is not an “all or nothing” approach because an Employment Tribunal will usually reduce the compensation by a percentage reduction reflecting the chance that the employee would have been dismissed in any event, eg if there was a 20% chance that the dismissal would have resulted anyway, the compensatory award may be reduced by 20%.  However, an employer would invariably lose on “liability” and then simply look to the remedy part of the hearing to reduce the compensation payable to the employee.

There is likely to be a shift in this procedure following the Act because it will be possible for an employer to show that a dismissal is now fair even though they haven’t followed their own disciplinary and grievance procedure if they do comply with the statutory minimum procedure and can show that doing more than this would have made no difference to the outcome so that the dismissal was substantively fair.  The IDS Guide on Statutory Disciplinary and Grievance Procedures gives two examples to show how this principle may operate in practice following the introduction of the Act.  Both examples assume that there is a substantively fair reason for dismissal.

Example 1

Where an employer has dismissed without following the applicable dismissal procedure (eg by failing to offer the right to an appeal) the dismissal will be automatically unfair.  However, on quantum the employer can still argue that he had a substantive reason for dismissal and that following a fair procedure would therefore have made no difference to the outcome.  The tribunal may reduce the compensatory award to nil if it concludes that the employee would certainly have been dismissed anyway for a substantively fair reason, or may reduce it by a percentage of between 0 and 100% to reflect the fact that there would have been such a dismissal.

Example 2

When an employer has followed the applicable statutory dismissal procedure but has not in other respects followed a fair procedure, the dismissal will be fair if he demonstrates on the balance of probabilities (ie more than a 50% chance) that the dismissal would have resulted anyway.  If, on the other hand, the tribunal finds a less than 50% chance the dismissal would have resulted (ie not sufficient to satisfy the balance of probabilities) then the dismissal will be unfair.  However, the tribunal may then reduce the compensatory award by a figure of between 0 and 50% to reflect the chance of dismissal.

What this therefore means is that it may be possible for an employer to argue that extra procedural steps would have made “no difference” thereby showing that the dismissal is fair.  This is particularly likely in redundancy or ill health dismissals where it may be easier to argue that a failure to consult made no real difference but such an argument will only be possible if the statutory minimum steps are complied with and it is therefore vital that these are followed as a minimum standard.

Q
OK.  So how, in practice, do I change our disciplinary and/or grievance policy?

A
In Appendices 1 and 2 to this guide you will find both a Disciplinary and Grievance policy which comply with the Dispute Resolution provisions.  Obviously these are only templates and every business has its own particular requirements.  However, this may be a helpful start, particularly for employers who want to start from scratch with a new policy.  The introduction of new procedures will usually be straightforward unless involving a unilateral change of an employee’s contract of employment although this is obviously a sensible time to get more detailed advice.  One of the reasons for this is that there are invariably related issues not just in respect of an employee’s contract but in respect of the method of presentation, consultation, compliance, enforcement, timing, training and other company policies.  For many companies however it is about changing procedure, rather than policy, to take account of the new rules and ensuring advice is taken at the right time to minimise the likelihood of becoming a test case!




This Question and Answer Guide including draft disciplinary and grievance procedure documents are meant to give general guidance and should not be relied upon in place of specific legal advice, nor should any policies, procedures or points within this Guide be used without obtaining specific expert advice at the time.

TIM RUSSELL

PART TIME EMPLOYMENT TRIBUNAL CHAIRMAN AND EMPLOYMENT LAW CONSULTANT

www.tim-russell.co.uk 

APPENDIX 1
DISCIPLINARY PROCEDURE
This procedure is not part of your contract of employment but we will not depart from it without good reason.
All formal disciplinary action will be conducted by [job title] unless the nature and/or circumstances of the allegations required is to ask someone else to conduct the disciplinary action in which case you will be informed in advance.  Appeals will normally be conducted by [job title].  We reserve the right to suspend individuals during formal disciplinary action.  Any suspension will be on a paid basis and does not mean that we have prejudged the issue.

Before any formal disciplinary action is taken, the relevant person will carry out a full investigation to establish the facts.  The investigation will normally include a meeting with you.  There are two main situations when we might not hold a meeting.  They are:

· In cases of extreme gross misconduct, where we have no alternative but to dismiss you immediately; or

· If we are are not considering dismissal and we do not think that there is any real purpose in holding a formal meeting (for example, if you have admitted you were in the wrong, or the issue is relatively minor and it would be disproportionate to conduct an investigation and meeting).

In either of those two situations, you would still have a right of appeal and you would have the opportunity for a formal meeting during the appeal process.

Before any meeting, you will be:

· Told in writing of the allegations/complaints against you, and the basis of those allegations;

· Given a reasonable opportunity to consider your response to that information; and

· Offered the opportunity to be accompanied by a work colleague or a suitably qualified trade union representative.

You must all take reasonable steps to attend the meeting.  At the meeting, you will be given a full opportunity to comment on the allegations, to put forward any defence or arguments you want, and to comment on what disciplinary action (if any) is appropriate.  You will not be allowed to be accompanied by someone from outside the company (unless a trade union representative) because it is an internal meeting.

Informal Verbal Warning
After establishing the facts, we may consider that there is no need to resort to the formal procedure, and that it is sufficient to talk the matter over with you.  A note of the informal warning may be kept on your personnel file.  However, this would not normally be taken into account in the event of subsequent disciplinary procedures.

The purpose of an informal warning is to provide an opportunity for improvement or for the matter to be corrected without the need for a formal disciplinary procedure.

FORMAL DISCIPLINARY PROCESS
Right to be accompanied
You have the right to be accompanied at any investigation or disciplinary hearing by a single companion who is either:-

a)
a work colleague; or

b)
a full-time official employed by a trade union; or a lay official, so long as they have been certified in writing by their union as having experience or, or as having received training in, acting as a worker’s companion at disciplinary or grievance hearings.

Your representative has the right to explain and sum up your case, and to respond to any views expressed at the hearing.  He may not answer questions on your behalf.  If your representative cannot attend on the date we have set for the interview, we will always postpone the interview for up to five days and may (at our discretion) postpone it for longer.

Stage 1: Formal Verbal Warning
A record will be kept of the fact that a verbal warning has been given.  You will be advised that it is a ‘formal’ verbal warning.  We will inform you of the steps which must be taken to improve your conduct and, where appropriate, a time limit must be taken to improve your conduct and, where appropriate, a time limit for improvement.  It will be made clear that any further misconduct will result in further disciplinary action being taken.  You will also be informed of your right to appeal.

A note will be made of the verbal warning and the period after which it will expire (normally six months).  This note will be placed on your personnel file.

If your conduct is sufficiently serious, we may omit stage 1 and proceed straight to stage 2.

Stage 2: Written Warning
Where the matter is of a more serious nature, or where you have failed to meet the required standards after having received a formal verbal warning, you may be given a written warning.

This will state the nature of the complaint, the required standards that must be met and, where appropriate, a time limit for improvement.  It will also state that further disciplinary action will follow if the required standards are not met or if there is further misconduct.

You will be informed of your right of appeal, and how and where this should be made.  A record of the warning and related discussions will then be placed on your personnel file.  It will normally cease to have effect after 12 months.

If your conduct is sufficiently serious, we may omit stages 1 and 2, and proceed straight to stage 3.

Stage 3: Final Written Warning
For more serious matters, or where you have failed to meet the required standards after being warned, you may be given a Final Written Warning.  This will state the nature of the complaint, the required standards that must be met and, where appropriate, a time limit for improvement.  It will also state that you will be dismissed if the standards are not met or if there is further misconduct.

Again, you have the right to appeal.  A record of the warning and a note of all related discussions will be placed on your personnel file.  Again, a final written warning will normally cease to have effect after 12 months.

Stage 4: Dismissal
Where there has been gross misconduct (in which case, stages 1, 2 and 3 may be omitted) or where you have failed to meet the required standards after due warnings have been given, you may be dismissed.  In extenuating circumstances we may apply another sanction such as disciplinary transfer, disciplinary suspension without pay or demotion.

This will be confirmed in writing and will include details of the appeals procedure.

In cases of gross misconduct, the dismissal will normally be without notice (or pay in lieu of notice).

Dismissal without Notice (‘Summary Dismissal’)
We regard certain issues as serious enough to warrant ‘summary dismissal’ without prior warning.  Matters that justify summary dismissal include, but are not limited to:

· acts of dishonesty where your conduct affects your ability or suitability for continued employment with us; for example, theft, fraud or the deliberate falsification of records or expenses;

· insubordination or rudeness to customers or suppliers;

· deliberate damage to property;

· a serious breach of Health and Safety policies;

· physical violence or aggressive behaviour;

· indecent or immoral acts;

· being under the influence of, or possessing, alcohol or illegal drugs during employment hours (unless you have been authorised to, and have been, entertaining clients, in which case a reasonable amount of alcohol consumption is permitted);

· bringing the company into serious disrepute;

· any breaches of confidentiality requirements in your contract of employment, other than minor breaches;

· harassment or bullying, other than minor breaches;

· breaches of our Equal Opportunities Policy, other than minor breaches.

Except in the most serious cases of gross misconduct, a full investigation will be held and, if necessary, you will be suspended pending the outcome of the investigation.

In the event of gross misconduct, disciplinary action could take the form of a demotion, or a downgrading, with subsequent financial loss as well as loss of status, rather than a dismissal.  This decision will be taken at our discretion.

Other Disciplinary Matters
Matters which may justify invoking the disciplinary procedure but which do not amount to gross misconduct include, but are not limited to, the following:

· a refusal to obey a legitimate instruction;

· a refusal to answer a question during the course of a properly constituted investigation;

· absence without permission, or persistent absence;

· poor timekeeping;

· a failure to report damage to our property;

· a failure to carry out your duties adequately;

· a material breach of our policies and practices;

· continued poor work performance, or a persistent failure to keep up-to-date with technical developments;

· improper use of our equipment;

· harassment or bullying (not deemed serious enough for gross misconduct);

· breaches of our Equal Opportunities Policy (not deemed serious enough for gross misconduct);

· actions bringing the Company into disrepute (not deemed serious enough for gross misconduct).

What you can expect during the Disciplinary Process 

At each stage of the disciplinary process:

· you will be told of the expected standard of performance or behaviour, and the nature of the shortfall in expected standards will be identified;

· you will be given the opportunity to reply to any allegations made against you, and to outline any mitigating circumstances you wish to be considered;

· all the facts will then be considered.  Occasionally we may ask you back for a further interview;

· you will be told of the disciplinary sanction being imposed (although this may be done in writing).  This will include details of any timescale within which improvement is to be achieved and the likely consequences if there is no improvement; and,

· you will be advised of the right to appeal.

Serious Gross Misconduct
In the most serious cases of gross misconduct, for example where we discover you in the process of a serious act of dishonesty, it is possible that we will dismiss you immediately without going through a formal suspension and investigative procedure.

If that happens, we will write to you within seven days, setting out the misconduct which led to your dismissal and what the basis was for our decision.  You then have the right to appeal (see below).

RIGHT TO APPEAL
If you are not satisfied with a disciplinary decision, you may appeal, in writing, within five working days.  It is wholly up to us whether to consider an appeal lodged after such time limit.  Arrangements to hear the appeal will normally be made within five working days of receiving your written request.  If the decision you are appealing against was a decision to dismiss you, the appeal may be heard after the dismissal has taken place.

All appeals must set out the grounds on which you are making the appeal.

We will invite you to an appeal hearing, and remind you of your right to be accompanied.

The appeal hearing will usually simply reconsider the original decision.  You will have an opportunity to put forward, should you wish to do so:

(a)
new evidence, which was not available during the first hearing; and/or,

(b)
complaints of a flaw in the original decision-making process, such as a failure to follow procedures or a failure to follow procedures or a failure to give you a fair hearing.

However, if there was no meeting before the disciplinary decision was first taken, then the appeal will be a full hearing of the matters in question.  In such circumstances the appeal hearing will be a full rehearing of the disciplinary charge with the disciplinary decision taken afresh.

The outcome of the appeal will be confirmed to you in writing and will take one of three forms:

(a)
the original decision will be upheld, in which case any disciplinary sanction will be confirmed;

(b)
the original decision will be overruled, in which case any disciplinary sanction will be rescinded;

(c)
the original decision will be substantially confirmed but a less severe sanction will be substituted for that originally imposed.

There will then be no further right of appeal.

APPENDIX 2
GRIEVANCE PROCEDURE
This procedure is not part of your contract of employment but we will not depart from it without good reason.
If there is a matter relating to your work, or the people with whom you work, with which you are unhappy, you should use the following grievance procedure and if you don’t follow the grievance procedure this may adversely affect your opportunity to pursue your claim to an Employment Tribunal to the extent that you are otherwise able to do so and are unsatisfied with the way in which that grievance is dealt with internally.

At any formal meeting, you have the right to be accompanied by a single companion who is either:-

(a)
a work colleague; or,

(b)
a full-time official employed by a trade union; or a lay official, so long as they have been certified in writing by their union as having experience of, or as having received training in, acting as a worker’s companion at disciplinary or grievance hearings.

Your representative has the right to explain and sum up your case, and to respond to any views expressed at the hearing.  He may not answer questions on your behalf.  If your representative cannot attend on the date we have set for the interview, we will always postpone the interview for up to five days and may (at our discretion) postpone it for longer preferably one male and one female.

Stage 1
Discuss the matter informally with your manager or the HR Department who may be able to resolve the matter to your satisfaction.  If you are not sure who to discuss the matter with because of its sensitivity please be assured our HR managers have been trained to deal with all grievances seriously and with discretion.

Stage 2
Set out your grievance in full and in writing (please include copies of any relevant documents) and send it to whoever you have had informal discussions with.  It is vital that you make it clear you are presenting a formal grievance and the nature of that grievance/those grievances.  We will invite you to a meeting to discuss your grievance(s), and will try to resolve matters to your satisfaction.  Other than in exceptional circumstances this will be done within 28 days of you lodging your grievance(s).  It may be necessary for us to make enquiries with other people about your grievance(s), and possibly to have a second meeting with you.

After the meeting, we will write to you with the outcome of your grievance(s).  The letter will include a reminder of your right to appeal if you are not satisfied with the outcome.

Stage 3
If you wish to appeal, you should write to [job title] within one week of receiving the stage 2 decision.  Your appeal letter should set out the reasons for your appeal.

We will invite you to attend an appeal meeting with [job title -a more senior manager], when your grievance(s) and your reasons for appealing will be discussed further.

After the meeting, we will write to you with our final decision.  There is no further appeal from this decision.

After termination of employment
If you wish to lodge a grievance after your employment has ended, we can either go through stages 2 and 3 above, or we can agree to deal with matters on the basis of a written grievance and response (without a meeting).  We can discuss which option is easiest at the time.

APPENDIX 3
(reproduced from the DTI website http://www.dti.gov.uk/er/sfg_section_four.htm)

Employer letters

Letter 1: to be set by the employer, setting out the reasons for the proposed disciplinary action or dismissal and arranging the hearing.
Dear..............                                                                                                                Date....................
I am writing to tell you that .................[insert organisation name] is considering dismissing OR taking disciplinary action [insert proposed action] against you.

This action is being considered with regard to the following circumstances:  ................................................
................................................................................................................................................................
.................................................................................................................................................................
You are invited to attend a disciplinary hearing on ........................at ......................am/pm which is to be held in ...........where this will be discussed.

You are entitled, if you wish, to be accompanied by another work colleague or a trade union official. 

Yours sincerely
Signed..............................Manager


Letter 2: to be sent by the employer after the hearing  

Dear.................                                                                                                           Date......................
On ............. you were informed that ............... [insert organisation name] was considering dismissing OR taking disciplinary action [insert proposed action] against you.

This was discussed in a hearing on ...................Following that hearing, it was decided that: [delete as applicable] 
Your conduct/performance/ etc was still unsatisfactory and that you be dismissed
Your conduct/performance/ etc was still unsatisfactory and that the following disciplinary action would be taken against you..................
No further action would be taken against you.

I am therefore writing to you to confirm the decision that you be dismissed and that your last day of service with the Company will be..........................The reasons for your dismissal are.............................................
.................................................................................................................................................................
.................................................................................................................................................................
I am therefore writing to you to confirm the decision that disciplinary action will be taken against you. The action will be.................... The reasons for the disciplinary action are: .............................................................
.................................................................................................................................................................
.................................................................................................................................................................
You have the right of appeal against this decision. Please [write] to................. within ........................days of receiving this disciplinary decision.

Yours sincerely
Signed...............................Manager   

Letter 3: Notice of appeal meeting
Dear........................                                                                                               Date........................... 

You have appealed against your dismissal on................confirmed to you in writing on ............. Your appeal will be heard by............................in..................on.............at................
You are entitled, if you wish, to be accompanied by another work colleague or a trade union official. 

The decision of this appeal meeting is final and there is no further right of review.

Yours sincerely
Signed............................Manager

Letter 4: Notice of result of appeal meeting 
Dear.........................                                                                                             Date............................
You appealed against the decision of the disciplinary hearing that you be dismissed/subject to disciplinary action [delete as appropriate]. The appeal hearing was held on.........................
 
I am now writing to confirm the decision taken by ...............[insert name of the manager] who conducted the appeal hearing, namely that the decision to............stands/the decision to ....................be revoked (specify if no disciplinary action is being taken or what the new disciplinary action is).

You have now exercised your right of appeal under the Company Disciplinary Procedure and this decision is final.

Yours sincerely
Signed..............................Manager 

APPENDIX 4
(reproduced from the DTI website http://www.dti.gov.uk/er/employee_guidance_two.htm#b18) 

Employee letters

Letter 1- Raising a grievance
Dear................                                                                                                         Date....................

I am writing to tell you that I wish to raise a grievance.

This action is being considered with regard to the following circumstances:
.............................................................................................................................................................
.............................................................................................................................................................
............................................................................................................................................................

I am entitled to a hearing to discuss this matter. I am entitled, if I wish, to be accompanied by another work colleague or my trade union representative. Please reply within (not more than 28) days of the date of this letter.

Yours sincerely

Signed............................Employee

Letter 2 - Request for appeal hearing (grievance procedures)
Dear......................                                                                                                   Date.................... 

On........................I was informed that the Company had decided to................................based on my grievance of........................................raised on.................................

I would like to appeal against this decision. I wish the following information to be taken into account:
.............................................................................................................................................................
.............................................................................................................................................................
.............................................................................................................................................................

Please reply within x days from the date of this letter.

Yours sincerely 

Signed......................... Employee 

Letter 3 - Request for appeal hearing (dismissal or disciplinary action procedures)
  Dear..............................                                                                                            Date...................

On ....................... I was informed that................... [insert organisation name] was considering dismissing OR taking disciplinary action [insert proposed action] against me.

I would like to appeal against this decision. I wish the following information to be taken into account.
...........................................................................................................................................................
...........................................................................................................................................................
..........................................................................................................................................................

Yours sincerely 

Signed........................... Employee
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